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USE OF SUBDIVISION DEVELOPMENT ANALYSIS IN A CONDEMNATION CASE
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When a person seeks to purchase a home, that person is likely to be concerned with a
number of factors, which might include the community in which the home is located; the school
district in which the home is located; the size of the home and the lot on which it is located; the
physical condition of the home; the type, size and condition of other homes in the neighborhood,;
and the price of similar homes which have recently sold in the same neighborhood. An appraisal
of a home would likely be based on an analysis that addressed such factors using what is known
as the “sales comparison” method of appraisal. A person who seeks to purchase vacant land for
development of multiple building sites, however, is not so concerned with the sale price of other
vacant land parcels, except perhaps to use the same for negotiating strategy with the seller. The
buyer of vacant land to be developed for multiple building sites is concerned with the number of
lots that can legally and physically be developed on the vacant land; the cost of constructing
roads, utilities and other improvements which are necessary for the development; the price that is
likely to be obtained for the lots after they are developed; the demand for such lots; the length of
time that will be necessary to sell all of the lots; and the profit that will be realized after all the
lots are sold. An appraisal of vacant land based on an analysis of these factors is known as the

“subdivision development” method or “subdivision development analysis”.
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Certain governmental bodies, including the Michigan Department of Transportation
(“MDOT”), have sought trial court rulings that “subdivision development analysis” is
inadmissible in a condemnation case in the state courts of Michigan. Such contention would
seem no longer to be viable with the ruling in MDOT v Weaver' and the denial of MDOT’s
application for leave to appeal to the Michigan Supreme Court.> An unpublished opinion of the
Court of Appeals is, of course, not precedentially binding under the rule of stare decisis;®
however, MDOT v Weaver may be persuasive if cited because the opinion arguably satisfied
certain of the requirements for publication.* Denial of an application for leave to appeal,
likewise, is not to be regarded as precedent,” but in its Order of denial the Supreme Court stated
that it was “because we are not persuaded that the questions presented should be reviewed by this
Court.”®
The Fifth Amendment to the United States Constitution guarantees property owners the
right to just compensation when a governmental body takes property for a public use. Every
Michigan Constitution has had a similar clause and the current Constitution provides that
“[p]rivate property shall not be taken for public use without just compensation therefor being
first made or secured in a manner prescribed by law”.’

The Michigan Supreme Court has elaborated upon the meaning of the term “just
compensation” under Michigan’s 1963 Constitution in the case of Silver Creek Drain District v
Extrusions Division, Inc.® In doing so, the Court focused on the historical establishment of the

meaning of that term.

The meaning of “just compensation” cannot be discerned merely by a careful
reading of the phrase. The words themselves, as the Court of Appeals found, just
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do not inform a court about the potential complexity and variety of factors to be
considered in determining value.

Throughout our history and clearly by the 1960s, it was uncontroversial that a
determination of “just compensation” required the consideration of all the
multiplicity of factors that go into making up value. In the nineteenth century,
while summarizing just compensation and its meaning in American constitutional
law, Michigan Supreme Court Justice THOMAS M. COOLEY, in his treatise The
General Principles of Constitutional Law in the United States of America, said:

The rule by which compensation shall be measured is not the same in all
cases, but is largely affected by the circumstances. If what is taken is the
whole of what the owner may have lying together, it is clear that he is
entitled to its value, judged by such standards as the markets and the
opinions of witnesses can afford, and that this, except in extraordinary
cases, must be the full measure of his injury.

The United States Supreme Court has had a similar and unvarying view of this
matter, holding [1890 citation deleted] that the value of land must include “every .
. . element entering into its cash or market value, as tested by its capacity for any

and all uses . . . .” Then, again, in 1933, the Supreme Court held that “[t]he
requirement that ‘just compensation’ shall be paid is comprehensive and includes
all elements . .. .” [citations deleted]. The calculation is to “include any element

of value that [property] might have by reason of special adaptation to particular
uses.” [1934 citation deleted]. Yet again in 1956, the high court held that [jJust
compensation includes all elements of value that inhere in the property. . . . . ”
[citation deleted].

Michigan’s understanding of just compensation has been identical in all relevant
particulars.

Thus, in our law, “just compensation” was a legal phrase of art in 1963 that
meant, and still means, that the proper amount of compensation for property takes
into account all factors relevant to market value.’

As the Michigan Supreme Court explained in In Re Widening of Gratiot Avenue™:
“Many technical rules have been promulgated for determining value, none of which is important.
The determination of value is not a matter of formulas or artificial rules, but of sound judgment

and discretion based upon a consideration of all the relevant facts in a particular case.” The



Court, in Silver Creek Drain District,"* emphasized that it had reiterated the general rule found in
Dep’t of Transportation v VanElslander,"”* where it described what is relevant to just
compensation as “any evidence that would tend to affect the market value of the property as of
the date of condemnation . . . .” The Michigan Court of Appeals has stated in State Highway
Commission v Minckler:*? that «. . . fair market value is found by considering and evaluating all
the factors and possibilities that would have affected the price which a willing buyer would have
offered to a willing seller for the land under the circumstances.” Jury instructions used in
Michigan trial courts for many years have, in part, defined “market value” as buying property
“with knowledge of all of the uses and purposes to which it is adapted” and “highest and best
use” as “the most profitable and advantageous use the owner may make of the property”.14 Thus,
we see that the range of evidence that is admissible to demonstrate “just compensation” is indeed
the consideration of all the multiplicity of factors that make up the value of property.

In MDOT v Weaver, the expert witnesses/appraisers for both the Weavers and MDOT
agreed that the highest and best use of the Weavers’ vacant land was for subdivision
development. They all testified at trial that such a venture was not speculative. They all agreed
that streets and utilities already existed that would obviate the need for their construction. The
trial court allowed the Weavers’ expert witness to testify as to the value of the Weavers’ property
using subdivision development analysis. The trial court denied MDOTSs two pre-trial motions in
limine. MDOTs first motion in limine, for which the trial court conducted an evidentiary
hearing, sought to preclude the admissibility of subdivision development analysis as a matter of
law. In response, the Weavers offered the testimony of an expert appraiser, who was a member
of the Appraisal Institute (MAI), regarding the reliability of the “principal and method” of

subdivision development analysis. The trial court denied both of MDOT’s pre-trial motions in



limine. The Court of Appeals, in its per curiam opinion, affirmed the trial court’s rulings that
subdivision development analysis is admissible through an expert appraiser in a condemnation
case and specifically held that . . . to the extent that [one] argues the subdivision development
method itself is improper, [that] argument has no merit”.*®

A trial court’s decision to admit or exclude evidence is reviewed by an appellate court for
an abuse of discretion.’® Relevance is the threshold of admissibility and evidence is relevant if it
has any tendency to make the existence of any fact that is of consequence to the determination of
the action more probable or less probable than it would be without the evidence.!” Thus, any
evidence that would tend to affect the market value of the property as of the date of
condemnation is relevant.*®

The Appraisal of Real Estate, 12th Ed., recognizes that subdivision development analysis
can provide useful and reliable information if appropriate steps are taken to assure that it is based
upon adequate factual data. Subdivision Analysis, published by the Appraisal Institute in 1993,
recognizes subdivision development analysis as a legitimate form of analysis to determine the
raw land value of proposed subdivisions.

In MDOT v. Weaver, MDOT asserted that a majority of jurisdictions throughout the
country have held that appraisals using subdivision development analysis should be inadmissible
in evidence in condemnation cases. For example, MDOT quoted from the Virginia Supreme
Court in what is perhaps the most cynical statement by an appellate court that this writer has
encountered:

The trial court cannot be too careful in excluding evidence of this
character, as witnesses can always be found who will, in their imagination, cover

the most hopelessly unmarketable vacant land in the neighborhood with apartment

houses filled with desirable tenants, and with the aid of a little figuring, capitalize
the prospective net income at ten times the actual value of the land.*



In contrast, the Sixth Circuit Court of Appeals has recognized the legitimacy of subdivision
development analysis.

= “It is to be remembered that the property being taken is an undivided tract of
6.9 acres of unimproved land that may be suitable for subdivision and the
question is what is the fair market value of such a tract. Account must be
taken of all factors which would be considered by a prospective purchaser,
including, inter alia: (1) Cost of subdivision including loss of land for streets
and utility easements, platting and surveying expense, road and street
improvements; [and] (2) Cost of holding the property while it is being
subdivided and sold, briskness of demand, etc.”%

= “There is some authority for the proposition that valuation based on the lot
method of appraisal should never be admitted in condemnation cases
involving unimproved raw land. [Treatise citation omitted]. The Government
would apparently have us adopt such an exclusionary rule in this case. We
think the better view, however, is that a lot method appraisal can be admitted
in appropriate cases if the proponent offers credible evidence of the costs of
subdivision — e.g., the expense of clearing and improving the land, surveying
and dividing it into lots, advertising and selling, holding it, and paying taxes
and interest until all lots are sold. [citation omitted]. Juries in condemnation
cases should be permitted to consider any factors ‘that might fairly be brought
forward and given substantial weight in bargaining between an owner willing
to sell and a purchaser desiring to buy.” [citation omitted]. The potential
value of land if subdivided could well be considered by a willing buyer and a
willing seller where subdivision is a reasonable possibility and the costs of
subdivision are not speculative or uncertain.”**

If property has value for sale as building lots, it would be a very harsh rule which would
deny the owner the benefit accruing by reason of having property so favorably located. It is
proper that each case should be considered under its own peculiar circumstances. Exceptional
circumstances will modify even the most carefully guarded rule.

It has also been argued that testimony by an expert appraiser using subdivision
development analysis was deemed inadmissible in Michigan courts, as a matter of law, in a
condemnation case in Michigan more than 80 years ago. City of Detroit v Hartner.?? In Hartner,

the City of Detroit condemned property owned by the Hartners for use as a municipal park. At



trial, the Hartners offered witnesses who projected a plat of the acreage to show its present value
for the purposes for which it could be used. The trial judge instructed the jury that there were
certain contingencies that must arise before the owner realizes on it, such as marketing costs,
investment, improvements and many other things. Review of the jury instruction given by the
trial judge and quoted by the Supreme Court is essential to the understanding of the holding.

Now the rule of law is this: What is the present full, fair market price of the
property for the best use it can be used. Now the owners of this property are
entitled to the present, full, fair, market price of the property for the best purposes
for which it can be used, and, as | said before, | think it can be fairly inferred in
this case that its best use is to plat it and sell the lots at retail. In other words, it
will bring more money from that than from any other use they can put it to. Now
that is what they claim.

In placing a value upon this property, you place the value just as you find it now,
contemplating all the purposes for which it can be used best, giving it the value
that it would sell for under this test, contemplating the best use that can be made
of it.

The purpose of allowing the witnesses to go on and project into the future a plat of
the acreage out there was to show not only the present value, but to show its
present value for the purposes for which it could be used. Now you can readily
see that when a man has ten acres of land and he is going to plat it, there are
certain contingencies that must arise before he realizes on it. There is the cost of
putting it on the market. There is the investment. There are many things that you
cannot tell just how they will turn out. Maybe they will be this, and maybe they
will be that. It is, to some extent, more or less of a speculation as to just exactly
what a man would realize in dollars and cents at a certain period when he has put
in improvements and changed the character and aspect of his property up there.
So you see, gentlemen of the jury, if you roam off into that field, you are in a field
of uncertainty. You should only take that testimony and that projected platting
and selling and the income from it, to ascertain what you would pay for it in its
naked state as acreage before you started to do it. Therefore, when the question
was asked, what is that worth an acre now as it stands for the purposes for which
is can be used best, platting, --- that is the basis of your calculation.?



The Hartners claimed this jury instruction was too narrow. The Supreme Court, however, stated
that “The rule seems to be well settled in accordance with the instruction given by the trial judge
) 9924

Based on the testimony of their witnesses, the Hartners had sought an award of $208,000.
Such testimony, as reflected in the instruction to the jury by the trial judge, included the “cost of
putting it on the market,” “the investment,” “many things that you cannot tell just how they will
turn out” and “improvements [which] changed the character and aspect of his property.”® The
jury decided that the Hartners were entitled to only $116,341.51. The Hartners, not the City of
Detroit, appealed the jury verdict, claiming that they were losing the benefit of platting the
property themselves, selling it and receiving the profits of such sales. The Supreme Court noted
that the jury had apparently considered and rejected the Hartners’ appraisal and, in a unanimous
opinion, held that “The compensation awarded by the jury is within the evidence submitted and
cannot be disturbed. We find no reversible error.”?

Quoting from Pennsylvania Railroad Co v Cleary,” the Hartner opinion further
explained that the jury’s proper role was to determine “what a present purchaser would be willing
to pay for [the property] in the condition it is now in.”?® As the Court in Cleary stated: “it is the
tract, and not the lots into which it might be divided, that is to be valued.”?®

The Hartner opinion clearly drew the distinction between “that testimony and that
projected platting and selling and the income from it, to ascertain what you would pay for it in its

naked state as acreage before you started to do it”,*® and simply the valuation of lots that a

speculator “might be able to realize out of a resale in the future.”"

While not specifically describing it as such, Hartner was dealing with testimony based on

subdivision development analysis, while Cleary was dealing with the valuation of lots that would



result from a platting. In effect, Cleary was dealing only with the revenue side, while Hartner
dealt with both the revenue and expenses associated with lot development. Neither court
specifically addressed the issue of “profits”, which are sometimes discussed in opinions from
other jurisdictions, but the deduction of “entrepreneurial profit,” as is suggested by The Appraisal
of Real Estate, is an extension of Hartner which favors a condemning body.

The Hartner trial court allowed the jury to consider subdivision development evidence.
Such decision was sustained by the Michigan Supreme Court. The holding in Hartner is
consistent with the subsequent holding of the Michigan Supreme Court in VanElslander and
Silver Creek Drain District, which opinions broadly interpret the evidence which may be offered
in a condemnation case to include all elements of value that inhere in the property and any
evidence which tends to affect the market value of property.

It has been argued that the opinions in Dep’t of Conservation v Connor*? and State
Highway Commissioner v Snell,® both citing Hartner, stand for the proposition that the
development approach is per se inadmissible. In Connor, the trial court admitted evidence
concerning the resale value of timber found on property being acquired via condemnation. The
Supreme Court noted that the defendant/property owner’s experts’ testimony was less than
credible, surmised that the jury may not have believed the defense’s obviously inflated
calculations, but nevertheless found that the jury’s verdict was within the acceptable limits (i.e.,
lower than the defendants’ experts, but higher than the plaintiff’s). Therefore, like the Hartner
Court, Connor affirmed the decision of the jury which had heard and rejected the evidence
concerning development analysis.

Snell simply misreads Hartner. In Snell, the property owner sought to introduce

development analysis testimony regarding the cost of building a service road. Summarizing the



Hartner decision, Snell noted: “The [Hartner] court did not allow the jury to consider the

234 guch statement was not

various costs involved in platting and developing the property.
correct. The Hartner jury was allowed to consider all of the subdivision development analysis
testimony at trial and its decision was upheld on appeal.

It has been claimed that the Court of Appeals acknowledged MDOT’s interpretation of
Hartner in City of Detroit v King.* Such claim is incorrect. The Court of Appeals, in King,
merely acknowledged that the City made an assertion based on Hartner, but the Court proceeded
to say “... this is not such a case.”

The Michigan Rules of Evidence, and those cases examining the use of expert testimony,
support the proposition that an appraisal of vacant land, based upon subdivision development
analysis, should be placed before a jury, whose responsibility it is to determine how much weight
and credibility the testimony is afforded. MRE 702 governs the admissibility of expert testimony
and the trial court’s “gatekeeping” role and grants the trial court the discretionary authority,
reviewable for its abuse, to determine reliability in light of the peculiar facts and circumstances
of the particular case.®’

Although market participants cannot foresee the future, it is unrealistic to believe that
market participants do not attempt to prognosticate the future when estimating the value of real
property. One would never purchase income producing property if a belief did not exist as to the
quantity and quality of an expected future income stream. Nor would a knowledgeable vacant
land developer ever consummate a purchase of vacant land without considering and evaluating
all of the elements of subdivision development analysis. To argue otherwise is to ignore market

reality. Subdivision development analysis recognizes that market participants, although not

omniscient, would consider the entire mass of information affecting the market value of the
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property prior to a transaction. Likewise, expert testimony in a condemnation case must examine
all the relevant information.

How would a prospective buyer of vacant land, knowing the highest and best use was for
subdivision development, value such property? How would a knowledgeable seller, knowing
how a buyer could develop a property, establish a selling price? It is not unreasonable to
surmise, under such circumstances, that both a knowledgeable buyer and a knowledgeable seller
would utilize subdivision development analysis to assist them in arriving at the fair market value
of the property for purposes of a transaction. The profit to be realized from such a development
is extracted before estimating the land value. The “profit deduction” step is a necessary corollary
to subdivision development analysis. To the extent that any owner of vacant land must
accomplish the development of such property by sale to a “developer,” they have “lost” the so-
called developer’s profit and it is not recoverable as just compensation in a condemnation case.
Notwithstanding the loss of developer’s profit, property owners are entitled to receive the
“highest” price the property will bring when sold to a buyer knowledgeable of all of the uses and
purposes to which the property is adapted and for which it is capable of being used.*

The Appraisal of Real Estate; Subdivision Analysis; opinions of the United States
Supreme Court and the Sixth Circuit Court of Appeals; proper application of the Michigan
Supreme Court’s opinion in Hartner; and now the opinion and orders of the Court of Appeals
and Supreme Court in MDOT v Weaver all support the proposition that subdivision development
analysis is recognized in Michigan as a reliable method to determine the valuation of vacant land
that is best suited for development into a subdivision and that subdivision development analysis

is admissible through an expert witness in a condemnation case.
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